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AGREEMENT BETWEEN 
SAN DIEGO UNIFIED PORT DISTRICT 

and 
EXTREME SAN DIEGO, LLC 

 

 
 

The parties to this agreement (“Agreement”) are the SAN DIEGO UNIFIED PORT 

DISTRICT, a public corporation (“District”) and EXTREME SAN DIEGO, LLC, a 

California limited liability company (“ESD”).  The District and ESD may from time to time 

hereinafter be referred to singularly as, “Party”, and collectively as, the “Parties”. 

 
Recitals: 

 

A. WHEREAS, ESD desires to produce an Extreme Sailing Series event on 

tidelands in Harbor Island, San Diego, California from October 19 to 21, 2018; and 

 

B. WHEREAS, ESD desires for the District to provide ESD with certain sponsorship 

funding and perform certain services for the Extreme Sailing Series event in exchange 

for ESD producing the Extreme Sailing Series event, providing the District with certain 

financial considerations from the Extreme Sailing Series event, and performing certain 

services for the District for the Extreme Sailing Series event; and 

 

C. WHEREAS, the District and ESD now desire to enter into an agreement to set 

forth the terms and conditions upon which the District will provide ESD with certain 

sponsorship funding and perform certain services for the Extreme Sailing Series event 

in exchange for ESD producing the Extreme Sailing Series event, providing the District 

with certain financial considerations resulting from the Extreme Sailing Series event, 

and ESD performing certain services for the District for the Extreme Sailing Series 

event. 

 

NOW THEREFORE, for valuable consideration receipt of which is hereby 

acknowledged, the Parties agree as follows: 
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1. TERM OF AGREEMENT.  This Agreement shall commence on April 15, 2018 

and shall terminate on March 31, 2019, subject to earlier termination as provided 

herein (“Term”).  

 

2. PRODUCTION OF 2018 SERIES EVENT.  ESD shall produce a consecutive 3-

day Extreme Sailing Series event from October 19 to 21, 2018 of the same or 

greater caliber and quality as prior Extreme Sailing Series events at the location 

shown on Exhibit A, attached hereto and incorporated herein by reference 

(“Premises”), in the configuration depicted in Exhibit A-1 (“Race Area and Event 

Village Map”), attached hereto and incorporated herein by reference, with a 

majority of the landside area available for public use (collectively, the “2018 

Series Event”).   

 

3. SCOPE OF SERVICES & REMITTANCES.  ESD shall provide to the District all 

of the financial considerations and perform all of the services set forth in Exhibit 

B, Scope of Financial Considerations and Services, attached hereto and 

incorporated herein by reference (collectively, the “Services & Considerations”). 

No later than August 1, 2018, ESD shall deliver to the District a draft schedule for 

the 2018 Series Event, which schedule shall include, at a minimum, scheduling 

for all of the services set forth in Exhibit B to be performed by ESD (“2018 Series 

Event Schedule”).  ESD shall work with the District in good faith to finalize the 

content and execution of the services to be performed by ESD for the District as 

part of the 2018 Series Event.  ESD shall keep the Executive Director of the 

District or her designated representative informed of the progress of said 

services at all times during the Term through progress reports in a format and on 

a schedule as the District directs.  Progress reports shall include any changes to 

the 2018 Series Event Schedule and shall identify problem areas and important 

issues that may affect the 2018 Series Event Schedule. The District shall have 

the right, in its reasonable discretion, to disapprove any changes in the dates of 

the 2018 Series Event, any changes to the content and execution of the services 

that are part of the Services & Considerations to be provided by ESD to the 
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District as part of the 2018 Series Event, and any changes to the configuration of 

the 2018 Series Event as depicted in the Race Area and Event Village Map. 

 
4. SCOPE OF SPONSORSHIP AND SERVICES. In consideration for ESD’s 

completion of the production of the 2018 Series Event and ESD’s delivery of the 

Services & Considerations, the District shall: (i) grant to ESD One Hundred-Fify 

Thousand and No/100 Dollars ($150,000) (“Sponsorship Funding”); (ii) waive the 

District Permit fees for use of the Premises;  (“Permit Fees”); (iii) waive the 

service fees for the services of the San Diego Harbor Police in an amount up to 

Forty Thousand and No/100 Dollars ($40,000) (“HPD Fees”); and (iv) waive up to 

Eight Thousand and No/100 Dollars ($8,000) for District staff services to conduct 

California Environmental Quality Act (“CEQA”) and Coastal Act (“Coastal”) review 

of the 2018 Series Event (“CEQA/Coastal Fees”).  The Sponsorship Funding, 

Permit Fees, HPD Fees, and CEQA/Coastal Fees are collectively referred to 

herein as, the “Sponsorship”. 

 

In addition to the Sponsorship, provided ESD has furnished the District with all 

information needed and requested, the District will provide Marketing & 

Advertising Support for the 2018 Series Event consisting of:  (a)  District staff to 

use commercially reasonable efforts to coordinate with the San Diego Tourism 

Authority staff to promote the 2018 Series Event to travel writers and major print 

and broadcast media; (b) District to promote 2018 Series Event through District’s 

Facebook™ page and Twitter™ page using tagging handles recommended by 

ESD and reasonably acceptable to the District on a monthly basis commencing 

on August 1, 2018; and (c) District to include 2018 Series Event in the “Upcoming 

Events” section of its website at portofsandiego.org and on its Facebook™ page 

and provide links to ESD’s designated website for further information 

(collectively, “Marketing & Advertising Support”).  Provided ESD has furnished 

the District with all information needed and requested, the District will also 

provide Communications & Publicity Inclusion for the 2018 Series Event 

consisting of:  (a) no later than August 15, 2018, the District will generate and 

distribute a news release specific to the 2018 Series Event that showcases the 
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District’s role in supporting the 2018 Series Event, along with details for the 2018 

Series Event (i.e., date, times, and location) for members of the public who may 

be interested in attending the 2018 Series Event; and (b) the District to include 

references to 2018 Series Event in all E-blast distributions to the subscribers on 

the District’s distribution lists for Community Events, Recreation & Tours and 

Headlines (collectively, “Communications & Publicity Inclusion”).  The Marketing 

& Advertising Support and Communications & Publicity Inclusion are collectively 

referred to herein as, the “Media Services”, and together with the Sponsorship 

shall collectively be referred to herein as, the “Sponsorship & Services”.   

 

Subject to the conditions set forth in this Agreement and provided this 

Agreement has not been terminated, the District agrees to deliver to ESD the 

Sponsorship Funding, in advance of the 2018 Series Event and ESD’s delivery of 

the Services and Considerations, within two (2) business days of receipt of 

written notice and supporting documents from ESD satisfactory to the District 

confirming that all of the following conditions have been met on or prior to July 

31, 2018:  

 

a. ESD shall provide the District with full and complete copies of any 

agreements, together with any required permits and approvals, including 

any consents that may be required from the District, for use of some or all 

of that certain leasehold located at 1880 Harbor Island Drive, San Diego, 

California, commonly known as Marina Cortez, for the refueling, mooring, 

storage, maintenance and repair of the vessels and public access to the 

pit area for the 2018 Series Event; and 

b. There shall be no changes to the configuration of the Race Area and 

Event Village Map for the 2018 Series Event, which have not been 

approved by the District in writing, in its sole and absolute discretion; and 

c. ESD shall have executed and delivered to the District a “Public Park 

Large/Corporate Event Permit Application” (“Permit”) in a form acceptable 

to the District in its sole and reasonable discretion and substantially in the 
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form attached hereto as Exhibit C and incorporated herein by reference; 

and 

d. ESD shall deliver to the District a Letter of Credit in the amount of $25,000 

as a security deposit to the District as referenced in the Permit.  

 

The conditions set forth in items (a)-(d) above are for the benefit of the District 

and may only be waived by the District. The District expressly reserves the right 

to deny any consents and approvals required for items (a)-(d) above in its sole 

and absolute discretion without any liability to the District.  In the event ESD fails 

to satisfy any of the conditions set forth in items (a)-(d) above on or prior to 

August 31, 2018, the District may elect not to advance the Sponsorship Funding 

to ESD in its sole and absolute discretion.  Moreover, in the event that the District 

does advance the Sponsorship Funding to ESD, either with or without completion 

of the conditions set forth in items (a)-(d) above, ESD agrees to immediately 

return the Sponsorship Funding in whole to the District, without any further notice 

from the District, if this Agreement is terminated pursuant to Section 19.      

 

5. FINANCIAL STATEMENTS AND RECORDS. 

a. ESD shall maintain full and complete books of account, records, financial 

statements, income and other tax forms and documentation related to the 

2018 Series Event.  ESD shall keep or cause to be kept accurate and 

complete records and double entry books of account of all financial 

transactions in the operation of all business activities, of whatever nature, 

conducted in pursuance of the 2018 Series Event.  The records must be 

supported by source documents of original entry such as sales invoices, 

cash register tapes, bank depository documentation, purchase invoices, or 

other pertinent supporting documents.  Such records shall be open to 

inspection of the District at all reasonable times in the City of San Diego.  

 

b. Such records shall be maintained by ESD for a period of three (3) years 

after completion of the 2018 Series Event or until all disputes, appeals, 
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litigation or claims arising from this Agreement have been resolved, 

whichever is later. 

  
c. ESD understands and agrees that after completion of the 2018 Series 

Event the District shall have the right to audit financial records, whether or 

not final, which ESD or anyone else associated with the 2018 Series 

Event has prepared or which relate to the 2018 Series Event regardless of 

whether such records have previously been provided to the District.  At its 

sole cost and expense, ESD shall provide District with copies of all such 

records within five (5) business days of a written request by the District.  

District’s right shall also include inspection at reasonable times of the 

ESD’s office or facilities, which are engaged in the performance of 

services pursuant to this Agreement.  ESD shall, at no cost to the District, 

furnish reasonable facilities and assistance for such review and audit.  

ESD’s failure to provide the records within the time requested by the 

District shall result in ESD’s automatic forfeiture of the Sponsorship 

Funding, which ESD shall return immediately to the District, without further 

notice from the District. 

 

d. By December 15, 2018, ESD shall render to the District, in a form 

prescribed by the District, a detailed report of ESD’s total gross income for 

the 2018 Series Event.  The report shall be signed by an authorized 

representative of ESD under penalty of perjury and shall, at a minimum, 

include (i) the total gross income for the 2018 Series Event itemized as to 

each of the business categories for which the District will receive a 

financial consideration as part of the Services & Considerations; (ii) a 

detailed accounting of ticket sales including but not limited to numbers, 

classifications and prices of tickets sold; (iii) calculations of the ticket sales 

excluded from (ii) above for any of the high end hospitality areas that are 

related to a pre-existing right to attend the 2018 Series Event; and (iv) a 

detailed accounting of merchandise sales by the official Series Clothing 

Sponsor, which ESD represents and warrants is Zhik Pt Ltd. (“Zhik”), and 
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any other authorized merchandiser.  Concurrently with the delivery of the 

report described in this Section 5(d), but in no event later than December 

15, 2018, ESD shall deliver to the District payment of any and all financial 

considerations that are part of the Services & Considerations.  

This Section 5 shall survive the expiration or earlier termination of this 
Agreement. 

 
6. POST-EVENT REPORT.  At its sole cost and expense, which shall not exceed 

$10,000, ESD shall retain an independent consultant, selected by the District and 

the San Diego Tourism Marketing District (“SDTMD”) in their reasonable 

discretion, to prepare a post-event report (“Post-Event Report”), the scope of 

which shall be approved by the District and SDTMD prior to the independent 

consultant commencing the Post-Event Report. The Post-Event Report shall be 

delivered to the District no later than January 15, 2019.  The post-event report 

shall contain those items reasonably requested by the District and the SDTMD, 

which shall, at a minimum, include the following information related to the 2018 

Series Event: (i) documented room-nights at District tenant and non-tenant 

hotels, (ii) direct and total economic impact of the 2018 Series Event on and off 

the area within the jurisdiction of the District, (iii) verifiable attendance numbers – 

both paid and non-paid – at the Premises for the 2018 Series Event, (iv) detailed 

promotional impact including value of individual promotional and branding 

elements, (v) anecdotal accounts of economic impact to local businesses, (vi) 

ESD’s and any authorized merchandisers’ total gross revenues from the 2018 

Series Event divided by categories (i.e., merchandise, food and beverage, etc.), 

(vii) detailed recap of all community engagement elements specified in Exhibit B; 

and (viii) description of the methodologies used for obtaining all of the foregoing 

quantitative information. ESD agrees to provide the independent consultant 

selected by the District and SDTMD with any and all information needed by the 

consultant to prepare and complete the Post-Event Report.  This Section 6 shall 

survive the expiration or earlier termination of this Agreement. 
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7. ESD’S CONTRACTORS   

a. ESD may contract for the performance of certain services required under 

this Agreement; provided, however,  ESD shall remain responsible to the 

District for any and all services, considerations and obligations required 

under this Agreement, whether performed by ESD or ESD’s contractors.  

ESD shall compensate each of ESD’s contractors in the time periods 

required by law.  Any contractors employed by ESD shall be independent 

service providers and not agents of District.  ESD shall insure that its 

contractors satisfy all substantive requirements for the work set forth by 

this Agreement, including insurance and indemnification. 

 

b. ESD shall also include a clause in its agreements with contractors (not 

including ESD’s attorneys) that reserves the right, during the performance 

of this Agreement and for a period of three (3) years following termination 

of this Agreement, for a District representative to audit any cost, 

compensation or settlement resulting from any items set forth in this 

Agreement.  This clause shall also require ESD’s contractors to retain all 

necessary records for a period of three (3) years after completion of 

services to be performed under this Agreement or until all disputes, 

appeals, litigation or claims arising from this Agreement have been 

resolved, whichever is later. 

 
8. COMPLIANCE.  In performance of this Agreement, ESD shall comply with all 

applicable federal, state, regional and local laws, rules and regulations and 

District policies applicable to the performance of this Agreement and the 

Premises as they exist now or as may be added or amended, including without 

limitation, Article 10 of the San Diego Unified Port District Code (Stormwater 

Management and Discharge Control), the California Fair Employment and 

Housing Act, the American with Disabilities Act, and all other applicable federal, 

state, and local laws prohibiting discrimination, including without limitation, laws 

prohibiting discrimination because of age, ancestry, color, creed, denial of family 

and medical care leave, disability, marital status, medical condition, national 
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origin, race, religion, sex, or sexual orientation.  ESD shall also comply with the 

Political Reform Act provisions of the California Government Code, as applicable. 

In addition, ESD acknowledges and agrees that:  (a)  District makes no 

representation concerning the applicability of any wage laws, including, but not 

limited to California Labor Code §§ 1720 through 1815, et seq. (“PWL”).  To the 

extent ESD intends to perform any construction, alteration, demolition, 

installation or repair work (“Construction”) on the Premises, ESD warrants and 

acknowledges that: (1) District is not paying for or subsidizing, in whole or in part, 

any such Construction; and (2) ESD shall make its own determination regarding 

the applicability of any PWL to such Construction.  ESD assumes any and all risk 

in connection with the application of PWL to any Construction performed on the 

Premises on behalf of ESD; and (b) ESD’s violations of PWL shall constitute a 

default under this Agreement unless ESD is provided a written notice and such 

violation is cured in a timely and reasonable manner. 

  
9. INDEPENDENT ANALYSIS.  In the performance of this Agreement, ESD shall 

arrive at conclusions with respect to the rendition of information, advice or 

recommendations, independent of the control and direction of District, other than 

the normal contract monitoring provided herein; provided, however, ESD shall 

possess no authority with respect to any District decision. 

 
10. ASSIGNMENT.  ESD shall not assign or transfer voluntarily or involuntarily any 

of its rights, duties, or obligations under this Agreement without the express prior 

written consent of the District in each instance and such consent shall not be 

unreasonably withheld, omitted or delayed. 

 
11. INDEMNIFY, DEFEND, HOLD HARMLESS 

 
a. Duty to Indemnify, duty to defend and hold harmless:  To the fullest extent 

provided by law, ESD agrees to defend, indemnify and hold harmless the 

District, its agents, officers and employees, from and against any claim, 

demand, action, proceeding, suit, liability, damage, cost (including 

reasonable attorneys’ fees) and expense for, including but not limited to, 

damage to property, the loss or use thereof, or injury or death to any 
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person, including but not limited to, ESD’s officers, agents, contractors, 

and employees (“Claims”), caused by, arising out of, or related to ESD’s 

performance of this Agreement, including without limitation, the production 

of the 2018 Series Event, the Services & Considerations, or failure to act 

by ESD, its officers, agents, contractors and employees. ESD’s duty to 

defend, indemnify, and hold harmless shall not include any Claims arising 

from the sole negligence or willful misconduct of the District.  The 

indemnity obligation shall apply for the entire time that any third party can 

make a claim against or sue the District for liabilities caused by, arising out 

of, or related to ESD’s performance of this Agreement. 

 
b. ESD further agrees that the duty to indemnify, and the duty to defend the 

District as set forth in Section 11.a above, requires that ESD pay all 

attorneys’ fees and costs the District incurs associated with or related to 

enforcing the indemnification provisions, and defending any Claims.  

 
c. The District may, at its own election, conduct its defense, or participate in 

the defense of any Claims.  If the District chooses at its own election to 

conduct its own defense, participate in its own defense or obtain 

independent legal counsel in defense of any Claims, ESD agrees to pay 

all reasonable attorneys’ fees and all costs incurred by the District. 

 

This Section 11 shall survive the expiration or earlier termination of this 

Agreement. 

 

12. INSURANCE REQUIREMENTS 
 
a. ESD shall at all times during the term of this Agreement maintain, at its 

expense, the following minimum levels and types of insurance: 

 
(1) Commercial General Liability (including, without limitation, 

Contractual Liability, Personal Injury, Advertising Injury, and 

Products/Completed Operations) coverages, with coverage at least 

as broad as Insurance Services Office Commercial General Liability 
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Coverage (occurrence Form CG 0001) with limits no less than One 

Million Dollars ($1,000,000) per Occurrence and Two Million Dollars 

($2,000,000) Aggregate for bodily injury, personal injury and 

property damage. 

 
(a) The deductible or self-insured retention on this Commercial 

General Liability shall not exceed Five Thousand Dollars 

($5,000) unless the District has approved of a higher 

deductible or self-insured retention in writing. 

 
(b) The Commercial General Liability policy shall be endorsed to 

include the District, its agents, officers and employees as 

additional insureds in the form as required by the District.  

An exemplar endorsement is attached (Exhibit D, Certificate 

of Insurance, attached hereto and incorporated herein). 

 
(c) The coverage provided to the District, as an additional 

insured, shall be primary and any insurance or self-

insurance maintained by the District shall be in excess of 

ESD’s insurance and shall not contribute to it. 

 
(d) The Commercial General Liability policy shall be endorsed to 

include a waiver of transfer of rights of recovery against the 

District (“Waiver of Subrogation”).  

 
(2) Commercial Automobile Liability (Owned, Scheduled, Non-Owned, 

or Hired Automobiles) written at least as broad as Insurance 

Services Office Form Number CA 0001 with limits of no less than 

One Million Dollars ($1,000,000) combined single limit per accident 

for bodily injury and property damage. 

 
(3) Workers’ Compensation, statutory limits, is required of ESD and all 

contractors (or be a qualified self-insured) under the applicable 

laws and in accordance with “Workers’ Compensation and 
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Insurance Act”, Division IV of the Labor Code of the State of 

California and any Acts amendatory thereof. Employer’s Liability, in 

an amount of not less than One Million Dollars ($1,000,000) each 

accident, $1,000,000 disease policy limit and $1,000,000 disease 

each employee.  This policy shall be endorsed to include a waiver 

of subrogation endorsement, where permitted by law. 

 

b. ESD shall furnish the District with certificates of insurance coverage for all 

the policies described above upon execution of this Agreement and upon 

renewal of any of these policies.  A certificate of insurance in the form 

attached as Exhibit D and made a part hereof, evidencing the existence of 

the necessary insurance policies and endorsements required shall be kept 

on file with the District.  Except in the event of cancellation for non-

payment of premium, in which case notice shall be ten (10) days, all such 

policies must be endorsed so that the insurer(s) must notify the District in 

writing at least thirty (30) days in advance of policy cancellation. ESD shall 

also provide notice to the District prior to cancellation of, or any change in, 

the stated coverages of insurance.   

 
c. The certificate of insurance must delineate the name of the insurance 

company affording coverage and the policy number(s) specifically 

referenced to each type of insurance, either on the face of the certificate 

or on an attachment thereto.  If an addendum setting forth multiple 

insurance companies or underwriters is attached to the certificate of 

insurance, the addendum shall indicate the insurance carrier or 

underwriter who is the lead carrier and the applicable policy number for 

the Commercial General Liability coverage. 

 
d. Furnishing insurance specified herein by the District will in no way relieve 

or limit any responsibility or obligation imposed by the Agreement or 

otherwise on ESD or ESD’s contractors or any tier of ESD’s contractors.  

The District shall reserve the right to obtain complete copies of any of the 

insurance policies required herein. 
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13. ACCURACY OF SERVICES.  ESD shall be responsible for the technical 

accuracy of its services and documents resulting therefrom and District shall not 

be responsible for discovering deficiencies therein.  ESD shall correct such 

deficiencies at no cost or expense to the District.  Furthermore, ESD expressly 

agrees to reimburse District for any costs incurred as a result of such 

deficiencies.  ESD shall make decisions and carry out its responsibilities 

hereunder in a timely manner and shall bear all costs incident thereto so as not 

to delay the District, the 2018 Series Event, or any other person related to the 

2018 Series Event, including ESD or its agents, employees, or contractors. 

 

14. NO RELATIONSHIP.  ESD and any agent, employee, or contractor of ESD shall 

act in an independent capacity and not as agents, officers or employees of the 

District.  The District assumes no liability for ESD’s actions and performance, nor 

assumes responsibility for taxes, bonds, payments or other commitments, 

implied or explicit by ESD.  ESD shall not have authority to act as an agent on 

behalf of the District unless specifically authorized to do so in writing.  ESD 

disclaims the right to any fee or benefits except as expressly provided for in this 

Agreement. 

 
15.  ADVICE OF COUNSEL.  The Parties agree that they are aware that they have 

the right to be advised by counsel with respect to the negotiations, terms and 

conditions of this Agreement, and that the decision of whether or not to seek the 

advice of counsel with respect to this Agreement is a decision which is the sole 

responsibility of each of the Parties hereto. This Agreement shall not be 

construed in favor of or against either Party by reason of the extent to which each 

Party participated in the drafting of the Agreement.  The Agreement and the 

formation, interpretation and performance of this Agreement shall be construed, 

interpreted and applied in accordance with and governed by and enforced under 

the laws of the State of California. 

 
16. INDEPENDENT REVIEW.  Each Party hereto declares and represents that in 

entering into this Agreement it has relied and is relying solely upon its own 
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judgment, belief and knowledge of the nature, extent, effect and consequence 

relating thereto.  Each Party further declares and represents that this Agreement 

is being made without reliance upon any statement or representation not 

contained herein of any other party, or any representative, agent or attorney of 

any other party. 

 
17. INTEGRATION AND MODIFICATION.  Except for the Permit, a copy of which is 

attached hereto as Exhibit C (the “Permit”) this Agreement contains the entire 

Agreement between the Parties with regard to the 2018 Series Event and 

supersedes all prior negotiations, discussions, obligations and rights of the 

Parties in respect of each other regarding the subject matter of this Agreement.  

Except for this Agreement and the Permit, there are no other written or oral 

understandings between the Parties.  No modifications, amendment or alteration 

of this Agreement shall be valid unless it is in writing and signed by each of the 

Parties hereto. 

 
18. OWNERSHIP OF RECORDS.  ESD and the District agree that the Post-Event 

Report shall be the property of the District, SDTA, TMD and ESD from the 

moment of its preparation, and all of the above mentioned parties shall have the 

perpetual and worldwide right to use, reproduce, distribute, and create derivative 

works.  ESD shall not disclose to any public or private person or entity any 

information regarding the activities of District, except as expressly authorized in 

advance in writing by the District. 

 
19. DEFAULT.  Except as expressly provided herein, either Party may terminate this 

Agreement immediately by notice in writing to the other party if that other party 

shall commit a breach, which shall remain uncured for a period of sixty days (60) 

after receiving written notice from the non-breaching party, of the terms, 

covenants, or conditions of this Agreement or the Permit and fail to remedy such 

breach complained of (i) within fifteen (15) business days of being notified of 

such breach if such breach occurs anytime during the Term prior to October 1, 

2018; or (ii) within seventy-two (72) hours if such breach occurs during October 1 

- 31, 2018.  Additionally, this Agreement may be terminated by mutual agreement 
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of the District and ESD in writing. If the Agreement is terminated by mutual 

agreement, or by the District as a result of a breach by ESD, ESD shall 

immediately reimburse the District for the Sponsorship Funding and if applicable, 

remove from the Premises.  The District shall further have all other rights and 

remedies as provided by law.  Moreover, ESD shall also immediately reimburse 

the Sponsorship Funding to the District, without further notice from the District, if 

(x) the 2018 Series Event is canceled in whole or in part, except that portions of 

the 2018 Series Event may be canceled by ESD if it is determined by the District 

in its reasonable discretion that (1) certain weather conditions do not reasonably 

allow the 2018 Series Event to continue; and (2) the 2018 Series Event is 

completed to the satisfaction of the District; or (y) if ESD fails to provide the 

District with the reports and information described in Sections 5 and 6 of this 

Agreement.  The performance by ESD of the Services & Considerations set forth 

in Exhibit B will be considered by the District when determining whether the 2018 

Series Event was reasonably satisfactorily completed.  Termination of this 

Agreement as provided in this paragraph shall release the District from any 

further obligations, liability and claims hereunder by ESD.   

 

This Section 19 shall survive the expiration or earlier termination of this 

Agreement. 

 
20. DISPUTE RESOLUTION 

 
a. If a dispute arises out of or relates to this Agreement, or the alleged 

breach thereof, and is not settled by direct negotiation or such other 

procedures as may be agreed, and if such dispute is not otherwise time 

barred, the Parties agree to first try in good faith to settle the dispute 

amicably by mediation administered at San Diego, California, by the 

American Arbitration Association, or by such other provider as the Parties 

may mutually select, prior to initiating any litigation or arbitration.  Notice of 

any such dispute must be filed in writing with the other party within a 

reasonable time after the dispute has arisen.  Any resultant agreements 
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shall be documented and may be used as the basis for an amendment or 

directive as appropriate. 

b. If mediation is unsuccessful in settling all disputes that are not otherwise 

time barred, and if both Parties agree, any still unresolved disputes may 

be resolved by arbitration administered at San Diego, California, by the 

American Arbitration Association, or by such other provider as the parties 

may mutually select, provided, however, that the arbitration award shall be 

non-binding and advisory only.  Any resultant agreements shall be 

documented and may be used as the basis for an amendment or directive 

as appropriate.  On demand of the arbitrator or any Party to this 

Agreement, sub-contractor and all parties bound by this arbitration 

provision agree to join in and become parties to the arbitration proceeding. 

c. The foregoing mediation and arbitration procedures notwithstanding, all 

claim filing requirements of the Agreement documents, the California 

Government Code, and otherwise, shall remain in full force and effect 

regardless of whether or not such dispute avoidance and resolution 

procedures have been implemented, and the time periods within which 

claims are to be filed or presented to the District Clerk as required by said 

Agreement, Government Code, and otherwise, shall not be waived, 

extended or tolled thereby.  If a Claim is not timely filed or presented, such 

Claim shall be time barred and the above dispute avoidance and 

resolution procedures, whether or not implemented or then pending, shall 

likewise be time barred as to such Claims. 

 
21. PAYMENT BY DISTRICT.  Payment by the District to ESD of some or all of the 

Sponsorship Funding, or the rendering of any services to ESD as part of the 

Sponsorship and Services, pursuant to this Agreement does not represent that 

the District has made a detailed examination, audit, or arithmetic verification of 

any documentation submitted by ESD, made an exhaustive inspection to check 

the quality or quantity of the Services & Considerations performed by ESD, made 

an examination to ascertain how or for what purpose ESD has used the 

Sponsorship Funding, or constitute a waiver of Claims against ESD by the 
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District.  The District may in its sole discretion seek reimbursement from ESD for 

expenses, miscellaneous charges, or other liabilities or increased costs incurred 

or anticipated by the District which are the fault of or as result of Services & 

Considerations performed or negligent conduct by or on behalf of the ESD.  

Upon five (5) days written notice to ESD, the District shall have the right to 

estimate the amount of expenses, miscellaneous charges, or other liabilities or 

increased costs and to cause ESD to pay the same.  If such expenses, 

miscellaneous charges, or other liabilities or increased costs are not corrected or 

otherwise disposed of at no expense to the District prior to completion date of the 

Agreement, the District is authorized to pay for such expenses, miscellaneous 

charges, or other liabilities or increased costs and to seek reimbursement of 

same from ESD.  It is the express intent of the Parties to this Agreement to 

protect the District from loss because of conduct by or on behalf of the ESD. 

 
22.   CAPTIONS; SECTION REFERENCES.  All captions to, or headings of, the 

sections, subsections, paragraphs or sub-paragraphs of this Agreement are 

solely for the convenience of the Parties, are not a part of this Agreement and will 

not be used for the interpretation or determination of the validity of this 

Agreement or any provision hereof.  Unless otherwise indicated, references in 

this Agreement to sections, clauses, exhibits, attachments and schedules are to 

the same contained in or attached to this Agreement and all exhibits, 

attachments and schedules referenced in this Agreement are incorporated in this 

Agreement by this reference as though fully set forth in this Section 22.   

 
23. SERVICES OF SAN DIEGO HARBOR POLICE.  By using the services of the 

San Diego Harbor Police, ESD agrees that the San Diego Harbor Police shall at 

all times act in an independent capacity, that the members of the San Diego 

Harbor Police are not agents, employees, or independent contractors of ESD and 

there is no relationship between the San Diego Harbor Police and ESD, and that 

the members of the San Diego Harbor Police are employees of the District and 

must perform their functions in accordance with all applicable local, state, and 

federal laws, codes and regulations.   
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24. PROMOTION OF 2018 SERIES EVENT.  ESD and the District shall have the 

right to the use the logos attached hereto as Exhibit E to promote the 2018 

Series Event; provided, however, each Party shall provide the other Party with a 

copy of the proposed advertisement with the logo for the other Party’s approval, 

in its reasonable discretion, prior to finalizing.  Any Party may designate a 

different logo than that depicted on Exhibit E by giving written notice to the other 

Party of the change.  The District shall have the right to use and distribute all 

media content, including but not limited to, written articles, photographs and 

video content, located on ESD’s website, Extreme Sailing Series website, or 

received from ESD for the 2018 Series Event without any cost or expense to the 

District and ESD agrees to indemnify the District from any Claims resulting from 

such use.  ESD shall provide the District with the name of the official 

photographer of the 2018 Series Event.  The District shall have the right, with 

appropriate credit given to the official photographer named by ESD, to use any 

photographic images taken by the Extreme Sailing Series official photographer 

for promotion and documentation of the 2018 Series Event with no fee payable to 

ESD, the Extreme Sailing Series, or the official photographer.  The District, its 

officers, and employees shall have the right to take photos at the 2018 Series 

Event for use by the District in the promotion and documentation of the 2018 

Series Event at no cost or expense to the District. 

25. NO WAIVER.  The waiver or failure to enforce any provision of this Agreement by 

a Party will not operate as a waiver of such Party’s right to enforce future defaults 

or breaches of any such provision or any other provision of this Agreement.   

 

26. PARTIAL INVALIDITY.  If any portion of this Agreement is declared by any court 

of competent jurisdiction to be invalid, illegal or unenforceable, that portion will be 

deemed severed from this Agreement and the remaining parts of this Agreement 

will remain in full force as fully as though the invalid, illegal or unenforceable 

portion had never been part of this Agreement. 

 

27. NOTICES.  Any notice or notices provided for by this Agreement or by law to be 

given or served upon the District may be given or served by certified or 
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registered letter, return receipt requested, addressed to the District at Executive 

Director, San Diego Unified Port District, P.O. Box 120488, San Diego, CA  

92112-0488; with copy to Jim Hutzelman, Marketing & Communications, San 

Diego Unified Port District, P.O. Box 120488, San Diego, CA  92112-0488, and 

deposited in the United States mail, or may be served personally upon said 

District or any person hereafter authorized by it in writing to receive such notice; 

and that any notice or notices provided for by this Agreement or by law to be 

given or served upon ESD may be given or served by certified or registered 

letter, return receipt requested, addressed to Matt Reynolds, Member, Extreme 

San Diego, LLC, 4918 North Harbor Drive, Suite 206(b), San Diego, CA  92106, 

and deposited in the United States mail, or may be served personally upon ESD 

or any person hereafter authorized by it in writing to receive such notice.  Notices 

shall be deemed delivered on the date of personal delivery, of if delivered by 

certified mail, upon the date shown for delivery in the returned receipt.  Any Party 

may designate a different address by giving written notice as set forth in this 

Section. 

 

28. ESD’S REPRESENTATION AND WARRANTY.  ESD represents and warrants to 

the District that it has all of the rights, permits, and approvals necessary from the 

Extreme Sailing Series, OC Sport, and any other person or entity with rights to 

the Extreme Sailing Series to produce the 2018 Series Event, provide the District 

with the Services & Considerations, and perform all of its obligations under this 

Agreement.  The terms of this Section 28 shall survive the expiration or earlier 

termination of this Agreement. 

 

29. ATTORNEYS’ FEES.  In the event any suit is commenced to enforce, protect or 

establish any right or remedy of  any  of  the  terms, covenants  and  conditions  

hereof, the prevailing party shall be entitled to have and recover from the losing 

party reasonable attorneys' fees and costs of suit. 

 

30. THIRD PARTIES; NO THIRD PARTY BENEFICIARIES.  Nothing in this 

Agreement, whether expressed or implied, is intended to confer any rights or 
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remedies under or by reason of this Agreement on any persons other than ESD 

and the District and their respective permitted successors and assigns, nor is 

anything in this Agreement intended to relieve or discharge the obligation or 

liability of any third persons to any Party to this Agreement, nor shall any 

provisions give any third persons any right of subrogation or action over or 

against any Party to this Agreement. 

 

31. CAPACITY OF PARTIES.  Each signatory and Party to this Agreement warrants 

and represents to the other Party that it has the legal authority, capacity and 

direction from its principal(s) to enter into this Agreement and that all resolutions, 

ordinances or other actions have been taken so as to enter into this Agreement. 

 

32. SIGNATURE OF THE PARTIES.  It is an express condition of this Agreement 

that said Agreement shall not be complete nor effective until signed by both the 

Executive Director of the District or her authorized designee on behalf of the 

District and by the authorized representative(s) of ESD. 

 
 

[Remainder of page intentionally left blank.] 
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EXHIBIT A 
Premises 

San Diego Unified Port District 
 

[to be inserted prior to execution] 

Page 22 of 43 A



 

  _  
  Page 2 of 22             
ESD: Extreme San Diego, LLC 
Requesting Department: Waterfront Art & Activation 
 

EXHIBIT A-1 
Race Area and Event Village Map 

San Diego Unified Port District 
 

[to be inserted prior to execution] 
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EXHIBIT B 
ESD Services and Considerations 

San Diego Unified Port District 
 

Considerations: 

 ESD shall pay the District 5% of ESD’s total gross revenue from all ticket sales 

for admission to the 2018 San Diego Series Event, including but not limited to, 

sales for admission to any of the high end hospitality areas (i.e., the Extreme 

Club or any of the corporate chalets ), and any other paid seating areas and paid 

hospitality areas, subject to the following exclusion: 

o ESD may exclude ticket sales for any of the high end hospitality areas 

associated with fulfillment for event and team sponsors and for attendees 

with pre-existing rights to attend the 2018 Series Event as of August 31, 

2018. As of the date of this Agreement there are One Hundred and 

Seventy Five (175) individuals with a pre-existing right to attend the 

Extreme Club per day for the 2018 Series Event.  

 ESD shall pay the District a fee of 10% of ESD’s total gross revenue from all 

sales of vendor booths, exhibitors, food trucks, etc., sold for the 2018 Series 

Event, regardless of whether the sales occur on the Premises.  In addition, ESD 

shall pay the District 10% of the total gross revenue of Zhik and any other 

authorized merchandiser’s gross revenue from all sales of merchandise on the 

Premises for the 2018 Series Event and shall provide a report to the District 

documenting all merchandise sales by any merchandiser as set forth in Section 

5.  

Services: 

ESD shall provide the following services to the District at no cost or expense to the 

District: 

A. Branding Considerations: 

 District shall be designated in all 2018 Series Event branding materials as 

“Official Host Venue Partner of the Extreme Sailing Series, Act 7, San Diego”. 
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 ESD shall provide the District with the following areas for the exclusive use by 

the District for advertising during the 2018 Series Event: 

o Space in a location reasonably acceptable to the District for up to five (5) 

branded sail flags (vertical banners on bases), measuring up to 4 feet by 

14 feet; and 

o Dedicated space of up to 10 feet by 20 feet in a location reasonably 

acceptable to the District; and 

o One of the branded sail flags referenced in this section above, shall be 

place in a prominent location, mutually agreed by the parties prior to the 

commencement of the 2018 Series Event on rip rap or immediately 

adjacent to the main event area. 

 ESD shall manufacture, or cause to be manufactured (at the District’s cost), the 

branded sail flags in accordance with specifications approved by the District and 

at a cost approved by the District prior to manufacturing the branded sail flags.  

 ESD shall provide the District with the following to promote the 2018 Series 

Event: 

o On the Event page of the Extreme Sailing Series official website, 

prominently display District logo, as provided by the District, with an 

organization description, photo and link to video as provided by the 

District; and 

o One (1) full page of advertising in the Official Series Magazine of the 

Extreme Sailing Series for District’s use. 

 ESD shall provide the District with the following: 

o Inclusion of District logo on all official Extreme Sailing Series marketing 

and communication materials relating to the 2018 Series Event; and 

o Inclusion of District logo on the official logo block for the 2018 Series 

Event; and 
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o Inclusion of District logo on all 2018 Series Event related email updates 

and press releases sent to the Extreme Sailing Series media database, 

with a link to the District’s website. 

B. Promotional Considerations: 

 ESD shall produce and distribute a 26 minute TV program featuring the 2018 

Series Event, including the following: 

o 45s of general views of San Diego Bay and the adjoining waterfront, 

including the surrounding properties of the District.  The District and ESD 

shall mutually agree on footage to be used. 

o At least one verbal mention of the District shall be included in the voice-

over script of the 2018 Series Event TV program.  To guarantee inclusion 

in the TV program, the District shall deliver to ESD no later than ten (10) 

days prior to the start of the 2018 Series Event information to be included 

in the verbal mention. 

 ESD shall stream live racing of the 2018 Series Event.  ESD shall include at least 

one verbal mention of the District during the live stream on each day that the live 

racing is streamed. 

o The District shall be invited to attend and bring its media contacts to the 

2018 Series Event media day.  All attending District media must be pre-

accredited according to the ESD official accreditation system no later than 

three (3) working days prior to the start of the 2018 Series Event.  ESD 

shall provide the District with the ESD official accreditation system by 

October 1, 2018. 

C. Hospitality Considerations: 

 ESD shall provide the District, at no cost or expense to the District, with the 

following: 

o Eight (8) Silver VIP Extreme Club passes that may be used each day of 

the 2018 Series Event.  Such passes include exclusive access to the 
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Extreme Club VIP lounge, an open bar and catering throughout the day; 

and  

o Eight (8) Gold VIP passes to be used on one of the days of the 2018 

Series Event.  Such passes include all of the benefits of the Silver pass, 

plus an Extreme Sailing experience for each guest to sail onboard a 

GC32.  ESD and the District shall agree on the day in which the passes 

will be used no later than one (1) month prior to the start of the 2018 

Series Event.  Sailing experiences are subject to weather and safety 

conditions and such other considerations as assessed by the 2018 Series 

Event Race Director; and 

o Eight (8) passes per day of the 2018 Series Event to the Foiling Club; and  

o Subject to availability, a 50% discount on the purchase of one private 

hospitality area in the Extreme Club consisting of an area approximately 

10’ x 10’. 

 All passes are not transferable between users unless mutually agreed by the 

Parties five (5) days prior to the commencement of the 2018 Series Event. 

D. Community Engagement Considerations: 

 ESD shall provide community engagement consisting of the following elements: 

o An “Extreme Sailing Day” or similar educational outreach event at the 

National City Aquatic Center on San Diego Bay with a vessel to be 

mutually agreed on by ESD and the District thirty (30) days prior to the 

commencement of the 2018 Series Event, that includes demonstrations 

and interaction that youth attendees can board, explore and receive a 

basic understanding regarding sailing and sail racing.  All attendees 

invited shall be from local schools approved by the District;  

o A minimum of three (3) days of community engagement at the Premises 

occurring between October 12 and October 21, 2018 in a location large 

enough to accommodate at least fifty (50) youths and their accompanying 

teachers, staff, and parents, for interactive learning experiences related to 
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sailing and sail racing including Science, Technology, Engineering and 

Mathematics (STEM) education. Invitees shall be from schools and 

organizations pre-approved by the District with transportation provided by 

ESD at their sole cost and expense. 

E. Alternative Services: 
 

 ESD may substitute alternative services in an equivalent value without penalty 

provided that any proposed alternative service is acceptable to the District in its 

reasonable discretion. 
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EXHIBIT C 
Public Park Large/Corporate Event Permit Application 

San Diego Unified Port 
District
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EXHIBIT D 
Certificate of Insurance 

San Diego Unified Port District 
 

By signing this form, the authorized agent or broker certifies the following: 
(1) The Policy or Policies described below have been issued by the noted Insurer(s) [Insurance Company(ies)] to the Insured and 

is (are) in force at this time. 
(2) As required in the Insured’s agreement(s) with the District, the policies include, or have been endorsed to include, the 

coverages or conditions of coverage noted on page 2 of this certificate. 
(3) Signed copies of all endorsements issued to effect require coverages or conditions of coverage are attached to this 
       certificate. 

Return this form to:   San Diego Unified Port District 
      c/o Ebix BPO 
                                                                             P.O. Box 100085 – 185 
      Duluth, GA 30096   – OR – 
                                                                            Email:  sdupd@prod.certificatesnow.com  
                                                                               Fax:  1-866-866-6516 
Name and Address of Insured (Consultant) 
 
 
 

SDUPD Agreement Number: ____________________ 

This certificate applies to all operations of named insureds on District  
property in connection with all agreements between the District and Insured. 

CO LTR TYPE OF INSURANCE POLICY NO. DATES LIMITS 

 
 
 
 
 

Commercial General Liability 

� Occurrence Form 
� Claims-made Form 

Retro Date __________ 
� Liquor Liability 

   Deductible/SIR:  $_________ 

 Commencement Date: 

 
 
 
Expiration Date: 
 
 

 Each Occurrence: 

 
$___________________________________ 
 
General Aggregate: 
  
$___________________________________ 

 Commercial Automobile Liability 

� All Autos 

� Owned Autos 

� Non-Owned & Hired Autos 

 Commencement Date: 

 
Expiration Date: 
 

Each Occurrence: 

 
$ 

 Workers’ Compensation – Statutory 

Employer’s Liability 

 Commencement Date: 

 
Expiration Date: 
 

E.L. Each Accident   $ 

 
E.L. Disease Each Employee  $ 
 
E.L. Disease Policy Limit   $ 

 Excess/Umbrella Liability  Commencement Date: 

 
Expiration Date: 

 

Each Occurrence:   $_______________________ 

 
General Aggregate: $_______________________ 

CO LTR COMPANIES AFFORDING COVERAGE A. M. BEST RATING 

A   

B   

C   

D   

A. M. Best Financial Ratings of Insurance Companies Affording Coverage Must be A-VII or better unless approved in writing by the District. 

Name and Address of Authorized Agent(s) or Broker(s) E-mail Address: 

 Phone:     Fax Number: 

 Signature of Authorized Agent(s) or Broker(s) 

     Date: 
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SAN DIEGO UNIFIED PORT DISTRICT 

REQUIRED INSURANCE ENDORSEMENT 

    ENDORSEMENT NO. EFFECTIVE DATE  POLICY NO. 
 
 
 

    NAMED INSURED: 
 

 

  GENERAL DESCRIPTION OF AGREEMENT(S) AND/OR ACTIVITY(IES): 
All written agreements, contracts and leases with the San Diego Unified Port District 

and any and all activities or work performed on district premises 

 
Notwithstanding any inconsistent statement in the policy to which this endorsement is attached or 
in any endorsement now or hereafter attached thereto, it is agreed as follows: 
 
1. The San Diego Unified Port District, its officers, agents, and employees are additional 
insureds in relation to those operations, uses, occupations, acts, and activities described 
generally above, including activities of the named insured, its officers, agents, employees or 
invitees, or activities performed on behalf of the named insured. 
 
2. Insurance under the policy(ies) listed on this endorsement is primary and no other insurance 
or self-insured retention carried by the San Diego Unified Port District will be called upon to 
contribute to a loss covered by insurance for the named insured. 
 
3. This endorsement shall include a waiver of transfer of rights of recovery against the San 
Diego Unified Port District (“Waiver of Subrogation”). 
 
4. The policy(ies) listed on this endorsement will apply separately to each insured against whom 
claim is made or suit is brought except with respect to the limits of the insurer’s liability. 
 
5. As respects the policy(ies) listed on this endorsement, with the exception of cancellation due 
to nonpayment of premium, thirty (30) days written notice by certified mail, return receipt  
requested, will be given to the San Diego Unified Port District prior to the effective date of 
cancellation. In the event of cancellation due to nonpayment of premium, ten (10) days written 
notice shall be given. 
 
Except as stated above, and not in conflict with this endorsement, nothing contained herein shall 
be held to waive, alter or extend any of the limits, agreements or exclusions of the policy(ies) to 
which this endorsement applies. 

   ___________________________________________________________________________ 
 (NAME OF INSURANCE COMPANY) 
___________________________________________________________________________ 
 (SIGNATURE OF INSURANCE COMPANY AUTHORIZED REPRESENTATIVE)  
 
 
 
 
 
 
 

 
 
 MAIL THIS ENDORSEMENT AND NOTICES OF CANCELLATION: 

 San Diego Unified Port District 
c/o Ebix BPO 

P.O. Box 100085 – 185 
Duluth, GA 30096   – OR – 

Email to:  sdupd@prod.certificatesnow.com  
Fax:  1-866-866-6516
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EXHIBIT E 
Logos of ESD, 2018 Series Event and 

San Diego Unified Port District 
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San Diego Unified Port District Logos 
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